NORTH CAROLINA | IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

JOHNSTON COUNTY FILE NO. 08 CVS 2631
MATTRESS NOW, INC. (Plaintiff) )
)
V. )
)
KS BANK, INC. and MARIE VICKERS )
Defendants )
)
V. )
)
KS BANK, INC. (Crossclaimant/TP-Plaintiff) )
)
V. )
)
MARIE VICKERS and SCOTT A. GREEN, )
Crossdefendant and Third Party Defendant )

Motion to Remand to Johnston County Superior Court

Pursuant to BCR 3 and BCR 15 and the resolution of the claims impacting
North Carolina corporate and banking law and the dismissal of the parties involved in
those claims, plaintiff moves the Court for an order finding that jurisdiction in the
Business Court is no longer necessary and proper and remanding the remaining
Mattress Now claims against Marie Vickers to the Johnston County Superior Court.

In support of this motion, plaintiff Mattress Now shows the Court that:

1. In a mediated settlement conference on 14 July 2009, Mattress Now
reached a Mediated Settlement Agreement with KS Bank, Inc. that also involved KS
Bank dismissing its third party claims against Scott Green and assigning its claims
against Marie Vickers to Mattress Now.

2. Because the Mediated Settlement Agreement is confidential, and
pursuant to the Protective Order entered herein, plaintiff is supplying the Court with
an unfiled, sealed copy as Exhibit 1.



3. Although Marie Vickers received advance notice and confirmation of the
mediation (see Exhibit 2, attached email exchanges), Marie Vickers did not attend the
mediation and did not call or advise that she could not be present.

4, Marie Vickers has been served with subsequent dismissals of other
parties, but has not communicated with plaintiff’s undersigned counsel.

5. The parties to the Mediated Settlement Agreement have complied with its
terms. Accordingly, dismissals have been filed among all parties excepting only
Mattress Now’s claims against Marie Vickers.

6. Mattress Now intends on pursuing its claims against Marie Vickers.

7. Based on evidence discovered in depositions, Mattress Now is
considering bringing in as a defendant Joe Hardee (Hardee), an individual to whom
Marie Vickers supplied money.

8. Prior to the mediation, Mattress Now had scheduled Hardee’s deposition
on 24 June 2009. Hardee did not appear for his deposition, and has not provided

documents in response to the subpoena duces tecum served on him.

9. Exhibit 3 is the deposition transcript with attachments verifying Hardee’s
failure to appear.

10.  Plaintiff needs to pursue several matters in the immediate future,
including:

a. Motion for Sanctions against Marie Vickers for failure to attend the
mediation, and to compel her to pay her share of the mediator’s fee.

b. Motion for Contempt against Hardee for his failure to comply with a
subpoena.

c. Motion to Amend to join Hardee as a defendant.
11.  None of these issues require the expertise of the Business Court.
12.  Mattress Now’s claims remaining against Marie Vickers, and those it

perhaps brings against Hardee, do not involve the corporate law and banking issues
that justified removal of this case to the Business Court.



13.  Mattress Now first became aware of some of the underlying facts
concerning its account in October 2006. Other facts with respect to Hardee may have
a latter trigger date for application of the applicable statutes of limitation.

14.  However, Mattress Now must proceed immediately with its efforts to
obtain Hardee’s records and evaluate (and effect) his joinder as a defendant.

15.  Once this matter is returned to Johnston County Superior Court, the
above motions can be scheduled and heard almost immediately and can provide
Mattress Now with the opportunity to handle these matters prior to October.

Wherefore, plaintiff Mattress Now respectfully requests that the Court remand
the remaining claims Mattress Now has against Marie Vickers to the Johnston County
Superior Court.

ARMSTRONG & ARMSTRONG, P.A.

By: /s/ L. Lamar Armstrong

L. Lamar Armstrong

Counsel for Plaintiff Mattress Now, Inc.
602 South Third Street, P.O. Box 27
Smithfield, NC 27577

Tel.: (919) 934-1575

Fax: (919)934-1846
Lamar@Armstronglawyers.com

Certificate of Service

I, L. Lamar Armstrong, Jr. certify that on 10 August 2009, I served this Motion
to Remand upon counsel for defendant KS Bank, Inc., Charles E. Coble, Esq. and
counsel for third-party defendant Scott A. Green, David F. Mills, Esq. and defendant
Marie Vickers, pro se, via electronic notification through the North Carolina Business
Court electronic mail notification service.

/s/ L. Lamar Armstrong, Jr.

L. Lamar Armstrong, Jr.
ARMSTRONG & ARMSTRONG, P.A.
Counsel for Plaintiff
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Lamar Armstrong

From: David Brown [DBrown@pckb-law.com]

Sent:  Monday, July 13, 2009 4:23 PM

To: Lamar Armstrong; Charles Coble; David Mills; Marie Vickers
Subject: RE: Mattress Now v. KS Bank -- Tomorrow's Mediation

Ok. Thanks. I will see all of you at 11:00 tomorrow morning.

David L. Brown

PINTO COATES KYRE & BROWN PLLC
P.O. Box 4848

Greensboro, NC 27404

336.282.8848 (0)

336.282.8409 (fax)

336.209.0763 (cell)
dbrown@pckb-law.com
www.pckb-law.com

From: Lamar Armstrong [mailto:Lamar@Armstronglawyers.com]
Sent: Monday, July 13, 2009 4:20 PM

To: David Brown; 'Charles Coble’; 'David Mills'; 'Marie Vickers'
Subject: RE: Mattress Now v. KS Bank -- Tomorrow's Mediation

David . ..

Yes, but the start time is 11:00 rather than 10:00 due to travel
issues for the insurer’s representative flying in from Baltimore.

Bcs‘c charcls, Lamar Armstrong

Armstrong & Armstrong, P.A.
602 South Third Street, POB 27
Smithfield, N.C. 27577
919.934.1575

Lamar@ Armstrong Lawyers.com

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice
contained in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter
addressed in this communication (or in any attachment).

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential property of the sender. The infor|
is intended only for the use of the person to whom it was addressed. Any other interception, copying, accessing, or disclosure of this
message is prohibited. The sender takes no responsibility for any unauthorized reliance on this message. If you have received this me:
in error, please immediately notify the sender and purge the message you received. Do not forward this message without permission.

e RN avVleva¥a¥al
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From: David Brown [mailto:DBrown@pckb-law.com]

Sent: Monday, July 13, 2009 3:17 PM

To: Lamar Armstrong; Charles Coble; David Mills; Marie Vickers
Subject: Mattress Now v. KS Bank -- Tomorrow's Mediation

I want to confirm the mediation of the above referenced case for tomorrow (7/14)
morning at 10:00 a.m. at Armstrong & Armstrong in Smithfield. Ilook forward to seeing
all of you tomorrow. Thanks.

David L. Brown

PINTO COATES KYRE & BROWN PLLC
P.O. Box 4848

Greensboro, NC 27404

336.282.8848 (o)

336.282.8409 (fax)

336.209.0763 (cell)
dbrown@pckb-law.com
www.pckb-law.com

o VAN AY aYavaTal



IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
JOHNSTON COUNTY, NORTH CAROLINA
08 CVs 2631

MATTRESS NOW, INC., f/k/a
MATTRESS NOW and AMERICAS
MATTRESS,

Plaintiff;

vs.

Defendants;

vs.
SCOTT GREEN,

Third Party Defendant.

)
)
)
)
)
)
)
KS BANK, INC., and MARIE VICKERS)
)
)
)
)
)
)
)
)

NONAPPEARANCE STATEMENT
FOR DEPOSITION OF

JOE HARDEE

At Smithfield, North Carolina
June 24, 20009 _
At 3:38 P.M. to 3:43 P.M.

Reported by: Linda P. Cobb

COBB COURT REPORTING
6331 NC 27E
COATS, NORTH CAROLINA 27521

919 894-7249




APPEARANCES

FOR THE PLAINTIFF L. Lamar Armstrong, Jr., Esqg.
MATTRESS NOW: Armstrong & Armstrong

P. 0. Box 27

Smithfield, NC 27577

FOR THE DEFENDANT David Mills, Esq.
SCOTT GREEN: Law Office
1551 Booker Dairy Road
Smithfield, NC 27577

FOR THE DEFENDANT Charles E. Coble, Esqg.
KS BANK: Brooks Pierce McLendon,
Humphrey & Leonard
P. 0. Box 1800
Raleigh, NC 27602

ALSO PRESENT: Ms. Marie Green
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STIPULATTONS

It is hereby stipulated and agreed between the parties
to this action, through their respective counsel of record:

(1) That the statement of Susan Byrd, was taken on June
24, 2009 at the offices of Armstrong & Armstrong, 602 5.
Third Street, Smithfield, North Carolina before Linda P.
Cobb, Notary Public/Reporter.

(2) That this statement was taken for the purpose or
for use in the above-entitled action.

(7) That the sealed original transcript of this
statement shall be mailed first-class postage or hand
delivered to the party taking the deposition for
preservation and delivery to the court, if and when

necessary.
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MR. ARMSTRONG: This is the deposition of Joe
Hardee. For the record, this is Lamar Armstrong, on
behalf of the Plaintiff. I wanted to put on the
record the issues regarding the deposition of Joe
Hardee. And I'd ask that the court reporter swear my
legal assistant, who was involved with the service,
Susan Byrd.

WHEREUPON,

SUSAN BYRD
Having first been duly affirmed, was
examined and testified as follows:

MR. ARMSTRONG: It is currently 20 minutes to
4:00 on Wednesday, the -- June 24th. And Mr. Hardee
was noticed and subpcenaed to be here at 2:30 p.m.
this afternoon. He is not here. I want to put on the
record, through my legal assistant, the service of Mr.
Hardee and the communications we had with him.

I'm marking, first of all, Exhibit 1.

Direct Examination by Mr. Armstrong:

Q Ms. Byrd, do you recognize that?

A I do.

Q What is that?

A That is a subpoena, Notice of Deposition, of Joe

Hardee, a Return Receipt for Certified Mail.

0 Well, a mailing receipt.
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5
Mailing receipt. And also a copy of the tracking and
confirmation information from the U.S. Postal Service.
And as my legal assistant involved with this
particular case, did -- were you involved with the
mailing of Exhibit 1 with the first subpoena and the
attached Notice of Deposition by certified mail
addressed to Mr. Hardee as is shown on that document?
Yes.
And did you print off the tracking receipt, which is
the last page?
I did.
And does it show that he did not pick up the certified
mail attempt on him of the subpoena?
Thét's correct.
When was it mailed?
It was mailed June 10th.
And when does the tracking receipt show that he had
not picked it up?
As of June 11th, he was notified that there was a
delivery for him to pick up at the Post Office, but he
had not picked it up as of yet.
Okay. And the tracking -- when did you print off this
tracking receipt?
I printed that today.

Okay. So he still hadn’t picked it up?
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No.

The first document is the mailing receipt showing that
you placed it in the United States mail by certified
mail on June the 10th of 2009, correct?

Yes, that’s correct.

Okay. Now I hand you what I’'ve marked as Exhibit 2
for identification. Do you recognize that?

That is a subpoena for Joe Hardee that I delivered to
the Johnston County Sheriff’s Department last Friday,
Thursday or Friday.

and does it indicate that he was served by a Deputy
Sheriff?

It does. He was served on June 22nd --

Which was Monday of this week?

-- by personal service*. Yes.

Okay. Did you get a call from Mr. Hardee?

I did.

On Monday?

On Monday .

And what did he tell you?

I had a voice mail message from Mr. Hardee Monday
morning. I returned his call. He advised he received
a subpoena and that he would be unable to attend this
deposition. I advised him that he was subpoenaed to

attend on a Wednesday, and he advised he was out of
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7
town. He would not be able to attend. And I relayed
that I would speak with Mr. Armstrong about the
situation and call him back.

And did you speak with me?

I did.

And after speaking with me, did you call him back?

I did call him back on Tuesday.

What did you tell him?

I advised him that he was not released from the
subpoena, that he had to appear for his deposition and
he also had to produce the documents that we had
requested. He advised that he was working in Conway,
Georgia, and he would not be here for his deposition.
Okay. Did he offer any other alternative times to
appear?

No, he did not.

MR. ARMSTRONG: That’s all that I have at this
time. Does anybody have any other guestions?

All right. Thank you. 1I’'d like you to make
that, Madame Court Reporter, in just to a small
transcript that we can file with the court.

COURT REPORTER: Okay.

MR. ARMSTRONG: That’s it. Thank you. Thank
you, Susan.

WITNESS: Okay.
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(THEREUPON, THE WITNESS WAS DISMISSED.)

Reading and signing waived.
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State of North Carolina N

Harnett County

CERTIFICATE OF OATH

I, Linda P. Cobb, Notary Public/Reporter, do hereby
certify that Susan Byrd, was duly affirmed by me prior to
the taking of the foregoing statement.

In witness whereof, I have hereunto subscribed my name

this 11th day of July 2008S.

Casda # Pt

Linda P. Cobb

My Commission expires:

June 30, 2011
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State of North Carolina

Harnett County
CERTIFICATE OF VERBATIM TRANSCRIPT

I, Linda P. Cobb, Notary Public/Reporter, do hereby
certify that the statement of Susan Byrd, was taken by me
and that the foregoing 9 pages constitute a true and
accurate transcript of the testimony to the best of my
ability and understanding.

I further certify that I am not of counsel for or in
the employment of either of the parties to this action, nor

am I interested in the results of this action.

Tada P

Linda P. Cobb




=TATE OF NORTH CAROLINA B

Johnston County , In the General Court of Justice
Superior Court Division

tress Now, Inc., flk/a Mattress Now and Americas Matiress
Plaintiff,
/ SUBPOENA
G.S. 1A-1, Rule 45

(S Bank, Inc. and Marie Vickers
Defendants

A N

cott Green
Third Party Defendant
'arty Requasting Subpaena:

State/Plaintiff x  Defendant
Name and Audress oF Persan Subpoenaed Alternale Address

NOTE TO PARTIES NOT REFRESENTED BY COUNSEL: Subpoenas may be produced at your request, but
must be signed and issued by the office of the Clerk of Superior Court, or by a magistrate or judge.

B Joe Hardee
0 2020 Hardee Lane

Clayton, NC 27520
[~ Telephone No. Telephone No.

YOU ARE COMMANDED TO: (check alt that apply)
___appear and testify, in the above entitled action, before the court at the place, date and time indicated below.
_x_ appear and testify, in the above entitled action, at a deposition at the place, date and time indicated below.
x__ produce and permit inspection and copying of the following items, at the place, date and time indicated below.

1.  All checks, 1089's W-2's and all other documents that evidence all payments of money or prope"ty of any value
(wages, commissions, loans, gifts or any other payments) to Marie Green (Vickers).

2. All deposit tickets, slips and all other documents that evidence all payments of money or property of any value
from Marie Green (Vickers) to you

mmmce o Proguce Dale [o Appear/Proguce
Armstrong & Armstrong, PA 24 June 2009
602 Th]Id St[BBt Time lo Appear/Producé

Smithfield, NC 27577 . . / 2:36 hrm
NamEe And ADGress of Appiicants ATOMEy Tate - / -

L. Lamar Armstrang, Jr. @%O/J7 /
Armstrong & Armstrong, P.A. gnature ’

PO Box 27 ML
Smithfield, NC 27577 e

TEIepnone No. Deputy CSC Assistant CSC Clerk of Superior Court Superior Court Judge
Magistrate Attornay/DA District Court Judge
(919) 934-1575 -

| certify that th;s Subpoena was recexved and served on the person subpoenaed as follows:
By __ -personal delivery.
___registered or certified mail, receipt requested and attached.
____telephone communication (For use only by the sheriff's office for witness subpoenaed to appear and testify.)
___lwas unable to serve this subpoena.

l Uale Served l Signatore of AUIHOMZEeD Server l riie

1OTE TO PERSON REQUESTING SUBPQOENA: A copy of this subpoena must be delivered, mailed or faxed to the attorney for each party in
is case. If a party is not represented by an attorney, the copy must be mailed or delivered lo the party. This does not apply in criminal cases.

AOC-G-100, Rev. 10/03 © 2003 Administrative Office of the Courts N -
* PLAINTIFF'S




NOTE: Rule 45, North Carolina Rules of Civil Procedure, Parts {c) and (d).

|c) Protection Of Persons Subject To Subpoena

(1) Avoid undue burden or expense. - A party or an attorney
responsible for the issuance and service of a subpoena shall take
reasonable steps to avoid imposing an undue burden or expense on a
person subject to the subpoena. The court shall enfarce this subdivision
and impose upaon the party or attorney in violation of this requirement
an appropriate sanction that may inciude compensating the person
unduly burdened for lost earnings and for reasonable attorney's fees.

{2) For production of public records or hospital medical records. -
Where the subpoena commands any custodian of public records or any
custodian of hospital medical records, as defined in G.S. B-44.1, 1o
appear for the sole purpose of producing certain records in the
custodian’s custody, the custodian subpeenaed may. in lieu of personal
appearance, tender to the court in which the action is pending by
registered or certified mail or by personal delivery, on or before the time
spacified in the subpoena, certified copies of the records requested
together with a copy of the subpoena and an alfidavit by the cuslodian
testifying that the copies are true and correct copies and that the
records were made and kept in the regular course of business, or if no
such recards are in the custodian's custody, an affidavit to that effect.
Whean the copies of records are personally delivered under this
subdivision, a receipt shall be abtained from the person receiving the
records. Any original or certified copy of records or an aftidavit
delivered according to the provisions of this subdivision, unless
otherwise objectionable, shall be admissible in any action or proceeding
without further certification or authentication. Copies of hospital
medical records tendered under this subdivision shall not be open to
inspection or copied by any person, except to the parties to the case or
proceedings and their attorneys in depositions, until ordered publishad
by the judge at the time of the hearing or trial. Nothing contained herein
shall be construed to waive the physician-patient privilege or to require
any priviteged communication under faw to be disclosed.

{3) Written objection to subpoena. - Subject to subsection {d} of this
rule, a person commanded to appear at a deposition or to produce and
permit the inspection and copying of records may, within 10 days after
service of the subpoena or before the time specified for compliance if
the time is less than 10 days after service, serve upon the party or the
attorney designated in the subpoena written objection to the subpoena,
setting forth the specific grounds lor the objection. The written
ohjection shall comply with the requirements of Rule 11. Each of the
following grounds may be sufficient for objecting to 2 subpoena:

a. The subpoena fails to allow reasonable time for compliance.

b. The subpoena requires disclosure of privileged or other
protected matter and no exception or waiver applies to the
privilege or protection.

c. The subpoena subjects a person to an undue burden.

4. The subpoena is otherwise unreasonable or oppressive.

e. The subpoena is procedurally defective.

14} Order of court required to override objectian. - If cbjection is made
under subdivision (3] of this subsection, the party serving the subpoena
shall not be entitled to compel the subpoenaed person's appearance at
a deposition or to inspect and copy materials to which

an objection has been made except pursuant to an order ol the court.
If objection is made, the party serving the subpoena may, upon notice
to the subpoenaed person, move at any time for an order to compe!
the subpoenaed person's appearance at the depasition ar the
production of the materials designated in the subpoena. The motion
shall be filed in the court in the county in which the deposition or
production of materials is to oceur.

{5) Maotion te guash or madify subpoena. - A person commanded to
appesar at a trial, hearing, deposition, or to produce and permit the
inspection and copying of records, books, papers, documents, or other
tangible things, within 10 days after service of the subpoena or before
the time specified for compliance if the time is less than 10 days after
service, may file a motion to quash or modify the subpoena. The court
shall quash or maodify the subpoena if the subpoenaed person
demonstrates the existence of any of the reasons set forth in
subdivision {3) of this subsection. The motion shall be filed in the count
in the county in which the trial, hearing, depaosition, or production of
materials is to occur.

{6) Order to compel; expenses to comply with subpoena. - \When a
court enters an order compelling a deposition or the production of
records, books, papers, documents, or other tangible things. the ordar
shall protect any person who is not a party or an agent of a pary from
significant expense resulting from complying with the subpoena. The
court may order that the person tc whom the subpoena is addressed
will be reasonably compensated for the cost of producing the records,
books, papers, documents, or tangible things specified in the
subpoena.

{7) Trade secrets, confidential infarmation. - When a subpoena
requires disclosure of a trade secret or other confidential research,
development, or commercial information, a court may, to prolect a
person subject to or alfected by the subpoena, quash or modify the
subpoena, or when the party on whose behalf the subpoena is issued
shows a substantial need for the testimony or material that cannot
otherwise be met without undue hardship, the court may order a
person to make an sppearance or produce the materials only on
specified conditions stated in the order.

{8) Order to guash: expenses. - When a court enters an order
quashing or modifying the subpoena, the court may order the party on
whose behalf the subpoena is issued to pay all or part of the
subpoenaed person's reasonable expenses including attorney's fees.

{d} Duties In Responding To Subpoena

(1) Form of response. - A person responding to 2 subpoena to
produce documents shall praduce them as they are kepl in the usual
course of business or shall organize and [abel the documents lo
correspond with the categories in the request.

{2} Specificity of objection. - When information subject tc a
subpoena is withheld an the objection that is is subject to protection
as trial preparation materials, or \hat it is otherwise privileged. the
objection shall be made with specificity and shall be supported by a
description of the nature of the communications, records, books,
papers, documents, or other tangible things not produced, sufficient
for the requesting party fo contest the objection.

= INFORMATION FOR WITNESS

NOTE: IF you have any quesrions about being subpoenaed as a witness, you should contacr the person named on the orher side of this

Subpoena in the box labeled “Name And Address OF Applicant Or Applicant's Attorney.

DUTIES OF A WITNESS

® Unless otherwise directed by the presiding judge, you must answer
all questions asked when you are on the stand giving testimony.

® In answering questions, speak ciearly and loudly enough to be
heard.

®» Your answers to quesTions must be truthful.

@ If you are commanded to produce any items, you must bring themn
with you to court or to the deposition.

s  You must continue ta attend court until released by the court. You
must continue to attend a depasition until the depasition is
completed.

AOC-G-100, Side Two, Rev. 10/03
“ 2003 Administrative Oice of the Courts

BRIBING OR THREATENING A WITNESS

It is a violation of State law for anyone to attempt io bribe, rhresten,
harass, or intimidate a witness. |f anyone attempts to do any of these
things concerning your involvement as a wilness in a case, you shouid
promptly report that to the district attorney ar the presiding judge.

WITNESS FEE

A witness under subpoena and that appears in court to {estify, is
entitled to a small daily fee, and to travel expense reimbursement, if it
is necessary to fravel outside the county in order to testify. {The fee
for an "expert witness" will be set by the presiding judge.] After you
have been discharged as a witness, if you desire ta collect the
statutory fee, you should immediately contact the Clerk's office and
certify to your altendance as 3 witness so that you will be paid sny
amount due you.
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
JOHNSTON COUNTY FILENO: 08 CVS 2631

Mattress Now, Inc., fTk/a/
Mattress Now & Americas Mattress
Plaintiff

V.

Defendants
V.

Scott Green

)

)

)

)

)

)
KS Bank, Inc. and Marie Vickers ) Notice of Deposition of Joe Hardee

) v

)

)

)

)
Third-party Defendant )

Pursuant to Rule 30 of the Noerth Carolina Rules of Civil Procedure, plaintiff
Mattress Now, Inc. (Mattress Now) gives notice that its undersigned counsel will
take the deposition of Joe Hardee (Hardee) before an authorized court reporter on
Wednesday, 24 June 2009 beginning at 2:30 pm in the office of Armstrong &
Armstrong, 602 South Third Street, Smithfield, NC. A copy of the subpoena duces
tecum ordering Hardee to produce documents is attached.

As permitted by Rule 30(b)(4), Mattress Now will record the testimony by
audio and video (operated by L. Lamar Armstrong, Jr.) and will provide for the
stenographic transcription of the testimony by an authorized court reporter. The
deposition will continue from day to day until completed.

ARMSTRONG & STRONG, P.A.

Mé%-’/‘
L. Lamar stro (9679)

Coupsel for Plam( ff Mattress No (:(I C.
602 South Third Street, P.O. Box
Smithfield, NC 27577

Tel.: (919) 934-1575




Certificate of Service

I certify that on Lé June 2009 I served this Notice of Deposition by
depositing copies in the United States mail, postage prepaid, and addressed to: counsel
for the defendant, KS Bank, Charles E. Coble, Brooks, Pierce, McLendon, Humphrey
& Leonard, P.O. Box 1800, Raleigh, NC 27602; Marie-¥4ckers, pro se, P.O. Box 715,
Pine Level, NC 27568; and, counsel fopthi %

Mills, 1559-B Booker Dairy Rd., Smj

/ /72 W s o
L/ Lamar Aﬂﬂstrong, Jr. 6'\
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STATE OF NORTH CARC .NA

File No 08 CVS 2631

" Johnston County lz/l

In the General Court of Justice /LL\ Z//{
St 10

ittress Now, Inc., f/k/a Mattress Now and Amencas’l\/’attreés '”’;_‘“_"—:TH -
Plaintiff, ) ’”
v i JUN | 8 2009 POENA
. . i i JS A-1, Rule 45 = 5’ ‘
KS Bank, Inc. and Marie Vickers ¥ o A = -

Defendants i '

Vv :
Scott Green

Third Party Defendant

T ) NOTE TC PARTIES NOT REPRESENTED BY COUNSEL: Subpoenas ma
Party Requasting SprGE?a' must be signed and issued by the office of the Clerk of Superior Court, or by a magj
State/Plaintiff x  Defendant

Name and Aadress of Person Subpoenaed

T Joe Hardee
O 2020 Hardee Lane
Clayton, NC 27520

[ Teleprione No.

be pra_a’uced\a'b your request, but
trate of:moge

i s} 2
~ANlérnale Adoress ‘ g
(qp]

Telephone No.

YOU ARE COMMANDED TO: (check all that apply)

__appear and testify, in the above entitled action, before the court at the place, date and time indicated below.

_X_ appear and testify, in the above entitled action, at a depaosition at the place, date and time indicated below.

X ___produce and pe..rmit inspection and copying of the following items, at the place, date and time indicated below.

4

1. All checks, 1089's W-2's and all other dowmpnts that evidence all payments of money or pro
(wages, commlsclons loans, gifts or any other payments) to Marie Green (Vickers).

2. All deposit tickets, slips and all other documents that evidence all paymenits of moeney or property of any value
from Marie Green (Vickers) to you

pc:'ty of any value

N EITIE:EiHa Tocaion of CourdFlaca of UE‘PDSI]IDH/)—"’ECE fo Froduce

Armstrong & Axmstrong, PA
602 Third Street
Smithfield, NC.27577... .. ...

Date 1o AppeanFroguce

Time lo Appear/Produce

Narmie And Address or Applicants Atlorney

L. Lamar Armstrong, Jr. | 9///0/ 4? (7 /

Armstrong & Armstrong, P.A. F~Signature
PO Box 27

Smithfield, NC 27577 : ( N7z M‘/ﬁ(

Talephone No. Deputy CSC Assistant CSC \ Clerk Superar Court Supencr Court Judge ’
Magistats Atlorney/DA District Qourt Judge /

(919) 934-1575 A

certify Yhat this Subpoena was received and served on the person subponnaed as follows
3y g -personai delivery.
/ _registered or certified mail, receipt requested and attached.

___telephone communication (For use only by the sheriff's office for wiiness subpoenaed to appear and festify.)
____lwas ungble to serve thls subpoena ya

o //a’/0 35 [ o o I

g A > b s xl‘i & /_QZ/""){( /5"7 .
NCTE TO PERSON RFQUESTING SUBPOENA: A copy of this subpoers must be delivered, mailed or faxed Io the atiorﬁ/ey for each party in |
's case. Ifa parly is not represented by an attorney, the copy must be mailed or delivered lo the party. This does not apply in cri

2C-G-100, Rev. 10/03 .© 2003 Administrative Office of the Courts




{c}) Protection Of Persons Subject To Subpoena

{1} Avoid undue burden or expense. - A party or an attorney
responsible for the issuance and service of a subpoena shall take
reasonable steps to avoid imposing an undue burden or expense on a
person subject to the subpoena. The court shall enfarce this subdivision
and impose upon the party or attorney in violation of this requirement
an appropriate sanction that may include compensating the person
unduly burdened for lost earnings and for reasonable attorney’s fees.

{2} For production of public records or haspital medical records. -
Where the subpoena commands any custodian of public records or any
custodian of hospital medical records, as defined in G.S. 8-44.1, to
appear far the sole purpose of producing certain records in the
custodian's custody, the custodian subpoenaed may, in lieu of personal
sppearance, tender to the court in which the action is pending by
registered or certified mail or by personal defivery, on or before the time
specified in the subpoena, certified copies of the reccrds requested
together with a copy of the subpoena and an alfidavit by the cusiodian
testifying that the copies are true and correct copies and that the
records were made and kept in the regular course of business, or if no
such records are in the custodian’s custody, an affidavit to that effect.
Whan the copies of records are personally delivered under this
subdivision, & receipt shall be obtained from the person raceiving the
records. Any original or certified copy of records or an atfidavit
delivered according to the provisions of this subdivision, unless
otherwise objectionable, shall be admissible in any action or proceeding
without further certification or suthentication. Copies of hospital
medical records tendered under this subdivision shali not be open to
inspection or copied by any person, except to the parties to the case or
proceedings and their attorneys in depositions, until ordered publishzd
by the judge at the time of the hearing or trial. Nothing contained herein
shall be construed to waive the physician-patient privilege or to require
any privileged communication under law to be disclosed.

{3) Written objection to subpoena. - Subject to subsection [d) of this
rule, a person commanded to appear st a deposition or to produce and
permit the inspection and copying of recards may, within 10 days after
service of the subpoena or before the 1ime specified for compliance if
the time is less than 10 days after service, serve upon the party ar the
attorney designated in the subpoena written objectien to ihe subpoena,
setting forth the specific grounds for the objection. The written
objection shall comply with the requirements of Rule 711. Each of the
fallowing grounds may be sufficient for objecting to a subpoena:

a. The subpoena fails to allow reasonable time for compliance.

The subpoena requires disclosure of privileged or other
protected matter and no excepticn or waiver applies o the
privilage or protection.

c. The subpoena subjects a person to an undua burden.
The subpoena is othérwisg unreasonable or oppressive.
The subpoena is procedurally defective.

{4) Order of court required to override obiection. - if objection is made

under subdivision {3) of this subsection, the party serving the subpocena
shall not be entitled to compel the subpoenaed person's appearance at
a deposition or to inspect and copy materials to which

NOTE: Rule 45, North Carolina Rules of Civil Procedure, Parts (c) and (d}.

an objection has been made except pursuant to an order of the court.
If objection is made, the party serving the subpoena may, upon notice
to the subpoenaed person, move at any time for an order to compel
the subpcenaed person's appearance at the deposition or the
production of the materials designated in the subpoena. The motion
shall be filed in the court in the county in which the depaosition or
production of materials is to occur.

{5) Motion to quash or modify subpoena. - A person cammanded to
appear at a trial, hearing, deposition, or to produce and permit the
inspection and copying of records, books, papers, documents, or other
tangible things, within 10 days after service of the subpoena or before
the time specilied for compliance if the time is less than 10 days after
service, may file a morion to quash or modify the subpoena. The court
shall quash or modify the subpoena if the subpoenaed person ‘
demonstrates the existence of any of thz reasons set forth in
subdivision {3) of this subsection. The mation shall be filed in the court
in the county in which the trial, hearing, depaosition, or productisn of
materials is to occur.

{6) Order to compeal; expenses to comply with subgcena. - When a
court enters an order compelling a deposition or the productinn of
recerds, books, papers, documents, or other tangible things. the order
shall protect any persen whao is not a party or an agent of a pany from
significant expense resulting from camplying with the subpoena. The
court may crder that the person tc whom the subpoena is addressed
will be reasonably compensated for the cost of producing the records,
books, papers, documents, or tangible things specifiad in the
subpeoena.

{7} Trade secrets, confidential intormation. - When a subpoena
requires disclosure of a trade secret or other confidential research,
develepment, or commercial information, a court may, to protect a
perscn subject to or atfected by the subpoena, quash or modify the
subpoena, or when the party on whose behalf the subpoena is issued
shows a substantial need for the testimsony or material that cannot
otherwise 52 met without undue hardship, ths court may order a
person to make an appearance cr produce the materials only on
specified conditions stated in the order.

{8) Order to guash; expenses. - When a court enters an order
quashing or madifying the subpoena. the court mzay order the party on
whose behalf the subpoena is issusd to pay all or parx of the
subpoenaed person's reasonable expenses including attarney's lees,

{d} Duties in Responding To Subpoena

11} Form of response. - A person responding to 3 sutpoena to
produce documents shali praduce them as they are kept i the usual
coursa of business or shall organize and label the documenis o
correspond with the categories in the request.

(2) "Spedificity of objeftidn. - When inférmation subject to a
subpoana is withiheld on the objection that is is subject to protaction
as trizl preparation materials, or that it is otherwise privileged, the
objection shall be made with specificity and shall be supported by a
descriptiors of the nature of the communications, records, boaoks,
papers, documents, or other tangible things not produced, sufficient
for the requesting pariy to contest the objaction.

DUTIES OF A WITNESS

® Unless otherwise directed by the presiding judge, you must answer
all questions asked when you are on the stand giving testimeny.

s In answering quesltions, speak clearly and loudly enough to te
heard. :
Your answers to gquestions must be truthful.

IF you are commanded o produce any ifeMs, yGu Must bring them
with you ta court or to the deposition.

s You must continue to attend court until released by the cecurt. You
must continue to attend a depasition until the depaosition is
completed.

AOC-G-100, Side Two, Rev. 10/03
¥ 2003 Administrative Oftice of the Courts

Subpoena in the box labeled "Name And Address OF Applicant Or Applicant's Attorney.

BRIBING OR THREATENING A WITNESS

It is a violation of Srtate law for anyone to attempt to bribe, threaten,
harsss, or intimidate a witness. If anyone sttempts o do any of these
things concerning your involvement as a witness in a case, you should
promptly report that to the district attorney ar rhe presiding judge.

WITNESS FEE

A wiltness under subpoena and that appears in court to testify, is
entitled to a small daily fee, and to travel expgense reimbursement, if it
is necessary to travel outside the county in order to testify. {Thafee
for an "expert witness" will be set by the presiding judge.} Afteryou
have been discharged as a8 witness, if you desire to collect the
statutory fee, you should immedistely contact the Clerk's office and
certify to your attendance as a witness so that you will be paid any
amount due you. .





